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Bengt Horn af Åminne combined a military and administrative career after his peregrinatio.
He became president of the Svea Court of Appeal in 1674. This nomination has been de-
scribed as a surprising one as Horn was generally seen to lack the qualifications for the posi-
tion even if he was considered a conscientious man. Painting by A. G. Linander.

Bengt Horn af Åminne (1623 – 1678)
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1142 Duve, Thomas 2013.

he range of articles in this volume accomplishes three tasks.T First of all, it will observe the history of Svea Court of Appeal in
Stockholm, now a 400-year old legal institution with its deep

roots in the early modern period of European legal history. The Olin
Foundation for Legal History has close connections with the Svea Court
of Appeal through its founder, Court of Appeal Justice Gustav Olin (1872–
1955). Secondly, this volume will demonstrate the necessity to revise the
early history of the Court of Appeal by returning to the unwritten sources
and original artifacts. This volume is genuinely based on first-hand legal
history research, and offers new interpretations of the judicial culture in
the emerging early modern Swedish Empire. Thirdly, this book consti-
tutes a contribution to the increasingly impressive research within com-
parative European legal history – a field illustrated by the articles in this
volume. The intellectual landscape of the contemporary Swedish lawyers
and judiciaries has been reinterpreted and reconstructed over recent years.
The concepts of legal culture and deep structures of law in the member-
states of the EU have been of increasingly importance in the construction
of contemporary European law.

The post-WW II research in legal history concentrated on the reception
of the ius commune in the European nation-states. The foundation of the
Max-Planck-Institute for European Legal History in Frankfurt am Main
in 1964 marked the importance of research on this form of Roman law
reception into the core of continental European countries.1142 This great
project of the Institute’s first director, Helmut Coing, and others margin-

Centre – Periphery in the Legal
Mapping of Early Modern Europe

Introduction
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alized the peripheral areas of Europe (the British Isles, the Nordic Countries,
and Eastern Europe) to a great extent. Those countries did not fit well into
this European project, as the reception of the ius commune in the European
periphery took place in quite different contexts and in other legal cultures.

When the Svea Court of Appeal celebrated its 350th year, a Festschrift
was published with articles on the history of the court between its founda-
tion in 1614 and the adoption of the new Swedish code in 1734.1143 The
narratives and the constructs regarding this concept of history are ob-
served critically in this volume, published 50 years later. Legal history in
1964 meant something else than it does now, in 2014. The perspectives are
different, the discourses and the contextual interpretation of the sources
are also different from fifty years ago.

Early modern legal history has been an increasingly important field of
research in recent times. The concepts of judicial revolution, Verrechtlich-
ung, legal transplants and legal transfer have broadened the focus from the
reception of ius commune to include judicial cultures, intellectual history,
constitutional and public law, and the conjunction of ius commune both
with local bodies of law (iura propria) and the local jurisdictions based on
royal as well as customary law.

Current European legal history research within the early modern pe-
riod (1500 –1750) is very extensive and rich. The Treaty of Maastricht in
1992 introduced the creation of the European Union in 1995 and includ-
ed cultural clauses which not only talked about acommon and converging
European culture, but also accepted divergence in respect to language,
history and the cultures of the member-states. This almost schizophrenic
attitude to European culture has resulted in a very interesting discourse,
not only on nation-bound legal cultures but also on national identities
related to a merging European Union.

In that respect, the 350 year celebration 1998 of the Treaty of Westpha-
lia, which constituted a type of early European constitution for more than
150 years from 1648 up to 1806, also initiated many research projects and
funded projects in legal historical research.Germany has maintained along
tradition related to research on the Supreme Court of the Holy Roman
Empire or the Imperial Chamber Court, the Reichskammergericht, going
back to the early 1970s (and beyond). Professor Bernhard Diestelkamp in

1143 Petrén, Sture – Jägerskiöld, Stig – Nordberg, Tord O:son 1964.



mixed legal systems – kjell å. modéer 399

Frankfurt along with the first generation of post-WW II legal historians,
was one of the founding fathers of a substantial network and is still an ac-
tive champion.1144 This group of researchers meets regularly in Wetzlar,
once the site of the court and now of the Society of the Imperial Chamber
Court (Gesellschaft für Reichskammergerichtsforschung).1145 The immense re-
search effort on the Supreme German courts and judiciaries is well docu-
mented, its publication series (Die grüne Reihe) having now reached num-
ber 65.1146 The other imperial court, the Court Council of the Empire or
the Aulic Council, theReichshofrat, once located in Vienna, is also currently
being investigated in a huge project chaired by Professor Wolfgang Sellert
in Göttingen.1147

A result of this research on the German Supreme Imperial Courts, simi-
lar projects have been running in other European countries. In the Neth-
erlands, Professor Alain Wijffels at Leiden, Brussels and Louvain has made
important contributions related to the Great Council in Malines as well
as other continental European high courts. Professor Wijffels recently
edited an impressive historically orientated book on European Supreme
Courts together with Professor Remco van Rhee in Maastricht.1148

Directly relevant to the present volume is the European research net-
work coordinated by Professors Serge Dauchy (Lille), Ulrike Müßig (Pas-
sau) and Heikki Pihlajamäki (Helsinki). They organized a conference on
cross-border influences of legal literature in early modern times (ca. 1550–
ca. 1750) in 2008, the approaches of which also fit very well into the ambi-
tions and concept of this volume.1149

The main objective of this volume has been to use the original historical
sources with the aim of revising and adjusting the previous state of the
art in research on the Swedish courts of appeal. The articles in this vo-
lume, however, are mainly based on court records. The Swedish records

1144 Diestelkamp, Bernhard 2013.
1145 See online at: http://www.reichskammergericht.de (last accessed on 1 July 2014).
1146 Quellen und Forschungen zur höchsten Gerichtsbarkeit im Alten Reich (QFHG).
1147 See online at: http://www.univie.ac.at/reichshofrat/ and http://reichshofratsakten.de/

?page_id=25 (both last accessed on 1 July 2014).
1148 Wijffels, Alain 2013.
1149 Dauchy, Serge – Müssig, Ulrike – Pihlajamäki, Heikki 2008.

Early Modern Court Records as Primary Sources



the svea court of appeal in the early modern period400

are extremely extensive and well-kept and constitute an immense resource
for legal historical research. While social historians have been eager to use
these records for many years,1150 the Swedish and Finnish legal historians,
however, have got to grips with them only with this volume.

The records of the criminal cases of the Svea Court of Appeal, have been
greatly reduced by culling in the nineteenth century. But, as Per Nilsén
demonstrates in his article in this volume on “Slandering the King and
His Councillors,” it is possible with help of the huge collections of crimi-
nal verdicts assembled by Magnus Becchius Palmcrantz (1653 – 1703) in
the late seventeenth century (in the National Archive) to reconstruct the
development of Court of Appeal practice in such cases.1151 In the Göta
Court of Appeal (the appellate jurisdiction for southern part of Sweden)
the records are complete, and have been kept since the court’s inauguration
in 1635. The older parts of the records of the Court of Appeal in Turku
(Finland), however, were totally destroyed by fire in 1827.

The records of the Court of Appeal in Dorpat (Livonia) were closed to
research during the Soviet period, which had consequences for Anna
Christina Meurling, when she wrote her dissertation on the Court of Ap-
peal administration in Dorpat during Swedish rule in the late 1960s.1152

Meurling could only use sources in Swedish archives, but since the col-
lapse of the iron curtain about 1990 these former Soviet archives have been
successively opened to research, and the court’s records (now in Riga) have
also been used extensively by Heikki Pihlajamäki, including for his com-
parative article in this volume.

Even if not represented in this volume, the records of the Tribunal in
Wismar, theHigh court for the Swedish provinces within the German em-
pire are also of great interest. After the reunification of Germany, the re-
cords of this court have been the subject of interest, and the keeper of the
records in Wismar, Dr. Nils Jörn, has published extensively on them from
its first period (after 1653).1153

1150 E.g., Winberg, Christer 1985; Sundin, Jan 1992; Thunander, Rudolf 1993.
1151 The Royal Svea Court of Appeal’s verdicts and explanations concerning capital of-

fences with appurtenant royal ordinances and rescripts, see Per Nilsén’s article in this
volume, p. 207.

1152 Meurling, Anna Christina 1967.
1153 Jörn, Nils – Diestelkamp, Bernhard – Modéer, Kjell Å. 2003; Inventar der Prozessakten

desWismarer Tribunals, vol. 1: Bestand des Archivs der HansestadtWismar (ed. Nils Jörn).
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To sum up: there is now quite a different and more complete picture of
the availability of the early modern records on the high courts in the Bal-
tic sea area than in the post-WW II era, which gives the legal historians in
this research area great opportunities for comparative legal history.

The secular professional courts with jurisdiction delegated from the em-
peror or king were introduced all over early modern Europe giving quite
a new structure to this institution. In Sweden this trans-European judicial
revolution peaked first during the seventeenth centurywhen state control
over the administration of justice was considerably enhanced by the estab-
lishment of courts of appeal, the professionalization of judges and jurists
and the increase in crown officials at the local and administrative levels.
Although Sweden was already among the most highly centralized states in
Europe at the turn of the seventeenth century, the enactment of uniform
jurisdiction and consistent legal praxis was a slow process. Beside the vari-
ous royal statutes, supplements and ordinances intended to revise the me-
dieval secular legislation, several procedural modifications were intro-
duced that together altered and systematized the legal praxis around the
extensive Swedish Empire. Nonetheless, the judicial customs remained
diverse; the lower courts carried on their local ways in many respects, cre-
ating dynamics and problems in relation to legal reform.

The judicial revolution had its formal breakthrough in Sweden in 1614
with the introduction of the judicial reform that year, as shown in Mia
Korpiola’s current research on the formative period of the Court of Ap-
peal and its foundation in a period of judicial and legal crisis.1154 The Swed-
ish judicial revolution took place in an obvious conflict between tradition
and change. The king’s traditional exclusive jurisdiction was upheld de-
spite being delegated to an autonomous institution, the Court of Appeal,
chaired by the holder of one of the medieval royal offices, the Lord High
Justice, or drots, responsible for law and justice. There always has to be a
crisis in the establishment of a new institution. In Sweden the crisis at
that time in Sweden was related to war and the economy. Since Gustav II

1154 See Mia Korpiola’s articles in this volume e.g. pp 25 ff, 92 ff.

The Judicial Revolution and
the Professionalization of the Judiciaries
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Adolf (r. 1611-1632) wanted to concentrate on military activities in the
Baltic region (against Russia), he needed a pragmatic solution for the high
court instances. Several attempts had been made in the sixteenth century
to create the high court (with help of European models) and break from
the increasingly obsolete medieval royal court system. Parties from the no-
bility with cases in the Svea Court of Appeal did not accept its decisions
and approached the king to get a revised decision. This resulted in a
conflict between the court and the king, which was finally resolved in 1615
with the royal confirmation of the Procedural Rules for the Court of Ap-
peal (Rättegångs-Process) which (p. 35) preserved the right of litigant to pe-
tition the sovereign for redress with help of a beneficium revisionis; it was
not the right to an appeal but for an exceptional remedy, revision. During
the seventeenth century, this opportunity to put the case before the king
and his councillors became increasingly widely used, and a special office
(Nedre Justitierevisionen) was organized in 1669 with special professionally
trained secretaries (revisionssekreterare) who prepared the oral report to the
king and the government. From the early 1670s, a special division of the
government handled the court cases together with the king (Övre justitie-
revisionen). Not until 1789 was a Supreme Court (Högsta domstolen) found-
ed in Sweden.1155

One effect of the opportunity from 1615 for the parties to approach the
king was that the hovrätt was successively reduced to a court of appeal.
There was no need to have just one court of appeal for the whole expand-
ing country. In 1623, a court of appeal was established in Turku for the
Finnish territory, and in 1630 another was founded in Dorpat (Livonia)
for the Baltic territories. With the creation of a new instrument of gov-
ernment in 1634, another Court of Appeal, the Göta hovrätt, was founded
in Jönköping for the southern part of Sweden. The Stockholm Court of
Appeal, still the most prestigious of the Swedish courts of appeal, was
named Svea hovrätt from that time.

The creation of the appellate court for ordinary law cases has to be put
into the larger context of the judicial reform. This collegial court was
chaired by the President and composed by three categories of judges: those
belonging to the Council of the Realm, those belonging to the nobility,
and the learned judges (often picked among the professors at the univer-

1155 Modéer, Kjell Å. 2010 pp. 110 ff.



mixed legal systems – kjell å. modéer 403

sities). There were four members of the Council of the Realm and nine as-
sessors, of whom five were noblemen. All the judges should be learned in
the law, and many of them held a testimonium from a university in Sweden
or abroad.

The Court of Appeal as an institution had three obligations; (1) to de-
cide law cases in the second instance (vädjademål) and in the first instance
as a forum privilegiatum for the nobility (instämdamål); itwas also (2) a cen-
tral administrative institution for all the authorities within the jurisdic-
tion, and (3) aregulatory authority with the obligation to supervise all the
judicial activities of the lower courts within its jurisdiction. The obligation
to control the judges in the lower instances was necessary for several rea-
sons; they were regularly not trained in the law and they had to report
the fines to the tax authorities. A special litigation officer, advokatfiskalen,
was installed to exercise this legal as well as economic control of the lower
courts.

This organization of the Court of Appeal as a collegial judicial institu-
tion, a Justiz-kollegium, was also applied to several other colleges including
the Board of War, the Board of Admirality, the Board of Mining and the
Board of Commerce. Each had its own jurisdictions with different lower
courts and an appellate court, and with a right of making a beneficium re-
visionis to the king in the same order as the courts of appeal.

The universities also had a special jurisdiction, the consistorium acade-
micum, at which the professors in the ConsistoriumMajor served as judges
in the crimes of and conflicts between the students, and in which forum
each of the professors had one chair and vote. This type of academic juris-
diction at the Scandinavian universities had its parallels throughout Eu-
rope. In Sweden, the appeal went to the ordinary Court of Appeal. This
forum privilegiatum for the Swedish universities was regulated with help of
constitutions adopted for the universities of Uppsala and Lund in 1655.

From the 1610s to 1680, the Swedish court system constructed an enti-
ty of trained and professional jurists. The courts of appeal became centres
for formal legal training by introducing student trainees as auskultanter.1156

The young jurists were sent from the Court of Appeal to act as substitu-
tes for the ordinary judges, who normally held their positions in an ho-
norary capacity. In 1680 King Charles XI (1660 – 1697) ruled that this

1156 Gaunt, David 1975 pp. 31 ff.
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substitute system should be abolished and a judge learned in the law
should chair every lower court in Sweden. This reform was made possible
by founding law faculties at the universities not only at Uppsala, but also
at Turku (Finland), Dorpat (Livonia), Greifswald (Pomerania) and Lund
(Scania); faculties which all produced civil servants, judges and lawyers
for the Swedish court system.

As Mia Korpiola points out in her texts, the Svea Court of Appeal was cre-
ated at a time of both political and legal chaos. War with Russia was com-
bined with internal governmental conflicts. Chaos in the judiciary’s ob-
servance of a proper court hierarchy contributed to this severe situation.
The new high court was not at all looked upon as an appellate court to
begin with, but as a royal court in a long tradition, as also shown by Mar-
tin Sunnqvist in his article on the high court seals from the middle of the
sixteenth century to the beginning of the nineteenth. When Gustav II
Adolf signed the mandate for his Royal Court at Stockholm, located at
the Castle of Stockholm, known as “Three Crowns” (Tre Kronor), his in-
tention may have been to create a royal court on European models. The
aim of this new court, however, should also be to implement delegated
royal jurisdiction within a Swedish tradition.

The aim of this volume is to try to explain the positions of the Swedish
appellate courts in the seventeenth century from the creation of this court
in 1614 and up to the period of Swedish autocracy from about 1680. It
tries to provide new perspectives on the supreme and appellate jurisdic-
tion in Sweden during this period.

During the Middle Ages there already were tendencies to both legal
fragmentation and coherence. During the period discussed here (1614 –
1680), openness to reception of foreign law prevailed. There were several
reasons for such an attitude. One of the most important was the desperate
need for legal reform. Up to the beginning of the seventeenth century, all
judges in Sweden had to use legal manuscripts. After an unsuccessful at-
tempt at legal reform, however, King Charles IX (de facto r. 1599 –1611)
decided to print the medieval laws, despite their being obsolete to a great
extent, in order to provide a homogenous text for the judges to rely on.

The Concept of Judicial
Revolution in the Swedish Context
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The printed Swedish legal material of the seventeenth century includes
many printed editions of the national law book and the town law book as
well as the regional laws emanating from the thirteenth and fourteenth
centuries. In the legal literature of the time, the mixed law volumes left by
the individual judges from that period exhibit interesting but convoluted
inter-relations of fragmentation and coherence. It was a period during
which the mixed legal systems became apparent through the law books of
the judges. A law book of 1629 in my possession, in a binding from the
royal bookbinder Marcus Sigfridsson in Stockholm, probably once be-
longed to the Bishop of Västerås, Johannes Rudbeckius (1581 – 1646). It
contains a remarkable mix of handwritten manuscripts of laws and stat-
utes by different hands and printed law-books, demonstrating the pro-
blematic situation for the judges of this period in getting a grip of actual
law valid for the legal situations in the courts. This literature demons-
trates that each judge had his own “lawbook” consisting not only of print-
ed material but also individually chosen material.

In the historical perspective, the oscillation between harmony and frag-
mentation is not new. European legal and political history reflects a con-
tinuing interaction and sometimes even tension between tendencies to-
wards integration and disintegration. European law has been both frag-
mented and coherent since the medieval times. It was fragmented because
of several bodies of ius particulare until the nineteenth century (town law,
mercantile law, royal law, customary law) and has continued to be frag-
mented since because of the predominance of national legislations. Coher-
ence, however, has been produced since the High Middle Ages in large
parts of Europe by Roman law and Canon law, and by their confluence in
the ius commune, the common law of Europe, at first in the nineteenth cen-
tury as the function of the ius commune was largely taken by comparative
law and legislative co-operation.

The judicial revolution, however, applied to Swedish legal culture is a
complex and difficult concept. As emphasized by Jussi Sallila in his contri-
bution to this volume, the ongoing dynamics between external and inter-
nal influences made the “development from the establishment of appeal
courts in the early decades of the century to the commencement of the
codification project in the 1680s […] not necessarily straightforward”.1157

1157 See Jussi Sallila’s article in this volume, p. 285.
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We have to deal with a period of contradictions between jurisdictional
competitions and conflicts between representatives for the national law
and those supporting the reception of international elements of law.

European law and legal sources have influenced Nordic law since medie-
val times.Despite an initial phase in the earlymodern period characterized
by a more nationally-oriented politics and reluctance in the reception of
foreign law, from ageneral perspective the early modern period was cha-
racterized by transparency regarding legal transplants and legal transfers.

An important change occurred with the Lutheran Reformation, result-
ing in a divided Europe as far as the Christian religion and the canon law
was concerned. The reformation separated northern Europe from Rome.
In the Middle Ages, the Catholic Church and its high court, the Rota Ro-
mana in Rome had also included the Nordic countries within its canon
law jurisdiction. The influences from and the reception of canon law were
substantial in the Nordic countries, especially in family law and legal pro-
cess. But although canon law was abolished, there was an enduring legal
culture which included religious law, and resulted in the application of the
Old Testament. When the Swedish students on their peregrinatio academica
went to sixteenth-century protestant universities they still could take
classes in canon law. The legal effects of the Swedish reformation were not
(as in Denmark and Norway) iconoclastic, retaining a continuity with the
past unbroken until the Uppsala Meeting of 1593 when the Swedish
Church became an established church.

The towns and market courts developed medieval commercial law to a
great extent. The members of the Hanseatic League (with its centre in Lü-
beck) dominated commerce in the towns around theBaltic Sea. The town’s
courts handled commercial conflicts with merchants as parties as well as
judges, as well as introducing the lawyers, the merchants’ lawyers, in the
Baltic Area. The first professional lawyers in court cases in the Stockholm
town courts were identified as a new element of the legal culture during
the first decades of the seventeenth century, several of them representing
international merchants.1158

1158 Petrén, Sture 1947 pp. 1 ff.

Europeanization of Swedish
Legal Culturein the Seventeenth Century
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The geopolitical situation in the Baltic Sea area changed dramatically
during the first half of the seventeenth century. The Swedish foreign po-
litics had already been increasingly expanding in the mid-sixteenth centu-
ry during the reignof Gustav I (1523 –1560) and his sons, starting with the
jurisdiction of Reval (Tallinn) in the 1560s. The ambition to include the
territories around the Baltic, however, first became a reality with Gustav
II Adolf and his chancellor Axel Oxenstierna (1583 –1654). Livonia, with
the towns of Reval and Riga, came under Swedish jurisdiction (Svea Court
of Appeal) 1621, confirmed in the Truce of Altmark 1629.

In the early 1630s, while Johan Skytte (1577 –1645), the first Governor-
general in Livonia, was very active in his efforts to incorporate the con-
quered territories into the Swedish central administration, the king and
his chancellor, were “politically more realist” (Pihlajamäki). Their position
was more strategic in relation to the territories which might be conquered
in the Thirty Years’ War, Sweden having entered this conflict in 1630.

In the upcoming peace negotiations, Sweden had to take the position
that the provinces to be within the German empire should obtain the po-
litical status of independent provinces with their own government, parlia-
ment and courts. This form of established foreign policy, established in
the Treaty of Westphalia in 1648,1159 had a great impact on the role of the
courts and the jurists in the Swedish provinces in relation to mainland
Sweden up to the beginning of the nineteenth century.

From a constitutional perspective, early modern Sweden has been char-
acterized as a composite state as well as a conglomerate state. Heikki Pihlaja-
mäki uses the term composite state “under the umbrella of which the various
territories in the state were allowed to retain differing degrees of indepen-
dence.”1160 The Swedish historian Harald Gustafsson has characterized
Sweden during this period as a conglomerate state1161 which meant that sev-
eral territories were united to a central power but on shifting terms and
provisions. The provinces could have laws, customs, a judicial system and
privileges of their own. Thus even if the President (Chief Justice) of the
Swedish High court for its German provinces, the Tribunal in Wismar, al-
ways was a distinguished Swedish Councillor of the Realm, all the high
justices were picked from the provinces and the legal system they applied

1159 Modéer, Kjell Å. 1975.
1160 See Heikki Pihlajamäki’s article in this volume, p 220.
1161 Gustafsson, Harald 2010.
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was the provincial one. This constitutional system was upheld down to
1806 when the German Empire abolished it and the then Swedish king
(Gustav IV Adolf, r. 1792 –1809) argued he was no longer tied to the old
Treaty and therefore decided that Swedish law should be applied in Po-
merania.1162

The same provincial status was given to the former Danish territories,
the Scanian provinces, when they were ceded to Sweden in the Treaty of
Roskilde in 1658, and confirmed in the Treaty of Copenhagen in 1660.
The absolutism of the Swedish kings from 1680, however, resulted in a
political decision to break the rule in the Treaties and introduce Swedish
law in those territories from 1 October 1683.1163 In Livonia as well, the
absolute Swedish king Charles XI made an unsuccessful attempt to intro-
duce Swedish laws as aprimary legal source. The Swedish codes (Das Schwe-
dische Land- und Stadt-Recht), however, were then translated into German,
then the judicial language in this province.1164

To sum up this part: the Swedish legal culture of the seventeenth cen-
tury can metaphorically be identified as a patchwork quilt arrangement.
The territories annexed to the Swedish Realm, because of their political re-
lation with the Swedish mainland (including Finland) established diffe-
rent judicial and legal structures. The German territories did not apply
Swedish law at all (with one exception, the military courts abroad) and in
Livonia, Swedish law was applied simply as a subsidiary legal resource.
The new Scanian territories in southern Sweden, however, in spite of the
rulings in the international public law treaties, were assimilated into the
Swedish legal system because of a domestic ruling.

The Svea Court of Appeal was dominated by the concept of privileges in
its formative period. It also dominated the early modern Swedish legal
culture. The jurists formulated this in a legal rule, Suum cuique tribuere,

1162 Modéer, Kjell Å. 1991 p. 224.
1163 Modéer, Kjell Å. 1983 pp. 129 ff.
1164 Rudbeck, Johannes 1915 pp. 75 f.

The Main Principle
of Early Modern Legal Culture:
Suum Cuique Tribuere
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which can be traced back to Roman law and to the Digest.1165 The gospel
of Matthew 22:21 also incorporated a variation of this separation of judi-
cial powers: “Render therefore unto Caesar the things that are Caesar’s;
and unto God the things that are God’s”. European law faculties also vi-
sualized this device of legal wisdom in their seals, as in the seal of the Lund
law faculty from 1668.

The suum cuique principle upheld the status of the royal privileges, re-
sulting in a fragmentation of the jurisdictions in seventeenth century Swe-
den. This principle completely pervaded its legal culture. The four Estates
of the Realm (the nobility, the clergy, the burghers and the peasants) were
all affected by this categorization. The nobility got its jurisdiction in the
Court of Appeal as a forum privilegiatum when this court was established
in 1614, the Court thus becoming the important jurisdiction for the no-
bility. The clergy had its jurisdiction in the diocese chapters, the burghers
in the town courts and the farmers in their first instance, the districts
courts (häradsrätt, lagmansrätt).

The king had the judicial sovereignty to delegate his jurisdiction to dif-
ferent courts. One of the original jurisdictions was that of the King’s in-
ternal court for his personnel. The medieval rules regarding the members
of the king’s court (gårdsrätt) gave these members a special immunity as
a result of their loyalty to the king. This homagium had consequences for
the strict qualified punishments for crimes committed on duty or in the
king’s court. In the mid-sixteenth-century (1539), the king institutiona-
lized this court in the palace-court (borgrätt) for all the civil servants at
the king’s castles and palaces.1166 The courts martial (krigsrätt) with its first
editions of the Swedish martial law in the 1540s also emanated from this
medieval jurisdiction.1167 Interestingly enough, when the Swedish king es-
tablished an administration in Reval (Tallinn) in Estonia in the 1560s, he
succeeded the jurisdiction of the Teutonic Order and established a palace-
court at the castle of Tallinn applying the articles of the gårdsrätt of the
Swedish king. When the Swedish crown then conquered new territories
around the Baltic Sea, the Swedish king established such palace-courts,

1165 TheDigest, 1.1.10.1: “iuris praecepta sunt haec: honeste vivere, alterum non laedere, suum cui-
que tribuere.”

1166 Modéer, Kjell Å. 1970 p. 10 ff.
1167 Grönfors, Kurt 1951 p. 208 ff.
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which applied Swedish law in the royal or duke palaces they had occupied
from their former rulers in Riga, Stettin, and Wismar.1168

The borgrätt plays an interesting and important role in the total view of
the royal jurisdiction. As the deep structure of its jurisdiction goes back to
medieval times and also plays a key role in the royal High Council (Höga
Nämnd) of Erik XIV in the 1560s, we have to consider its place in the royal
Court of Appeal in Stockholm, located in the royal palace. Marko Lam-
berg refers in his article to a case from the Stockholm Town Court in 1616
and 1617 in which the bailiff Lasse Matsson, neither “a burgher nor a
member of any burgher household” was sued in the Town Court as he had
offended the court verbally. He and his employee, “the old queen” Kata-
rina Stenbock, the widow of King Gustav I Vasa, objected to the jurisdic-
tion of the Town Court. The Dowager Queen’s argument was that she
could not send her servant to the Town Hall “where the court is both the
prosecutor and the judge.” The representative of the Dowager Queen ar-
gued that Her Majesty was a crowned queen “who has to have a court of
her own.” However, she was willing allow Lasse Matsson to appear before
the Court of Appeal.1169 The forum privilegiatum for the nobility could be
extended to members of the royal court and their servants. The develop-
ment of the separate jurisdictions for the royal civil servants in the seven-
teenth century resulted in a well-organized structure for royal servants in
royal courts in the royal palace, the borgrätten and its court of appeal (Övre
borgrätten) in 1687.

Similar to the martial law and martial-courts, the Swedish King Gustav
II Adolf established law (krigsartiklar) and courts for the army (krigsrätt)
in wartime in 1621, translated into German in 1632 and expanded with
rules for the summary process in those courts during the Thirty Years’
War. It was an advanced institution with one lower court, the courts mar-
tial and one court of appeal (including a forum privilegiatum for the high-
ranked officers), the General Court-Martial,Generalkrigsrätten. The admi-
ralty also obtained parallel jurisdictions for itself in the Admiralty Courts
from 1644; a court system with lower courts and an appellate court for
the Admiralty was created from 1717.1170

1168 Modéer, Kjell Å. 2003 p. 297 ff.
1169 See Marko Lamberg’s article in this volume, pp. 119 f.
1170 Kongl. maj:ts Förordning, Wid des Ammiralitets Öfwer ochUnder Rätt, At iackt tagas

och efterlefwas. Gifwen Lund den 15 januarii 1717.
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There is an interesting parallel between the general development of the
judicial revolution in Sweden and those special jurisdictions for the king’s
civil and military servants. Those special jurisdictions were also profes-
sion-alized with jurists who not only prepared the criminal trials but also
had a strong and important position during the court sessions. The Judge
Advocate, the auditör, was introduced as alegal professional in the military
court organization from the beginning of the seventeenth century, and
was instrumental in the professionalization of those special courts.

Theprofessional jurists in the military court systemwere integrated into
the whole career system within the legal suum cuique paradigm. A trained
jurist in the seventeenth century could advance through and between the
various jurisdictions during his career as if they were located in a trans-
parent system.1171

Interestingly enough, the normal career of a Swedish judge was not
necessarily hierarchical. Vertical internal careers within the system were of
course common – but there was also to a great extent a more horizontal
career, in which a judge could jump between the different court-systems.
He could, for example, start as an Advocate judge at a martial court, then
be recruited as an assessor at the Board of Commerce, then apply to be a
vice president at another government Board and end up as a President of
a Court of Appeal. There was great mobility of the judiciaries within the
whole court-organization in the late seventeenth and early eighteenth
centuries.

Mia Korpiola underlines the position of Svea Court of appeal as the King’s
court with roots far back to medieval times in her articles. Some articles
in this volume discuss this function of the court.

Themedieval roots can be observed from the point of view of the crimen
læsæmaiestatis, the criminal cases against the king, his family and his coun-
cillors. As Per Nilsén points out in his article on cases of slander, the Svea
Court of Appeal, as a result of the 1615 Procedural Rules for the Court of
Appeal, article 20:2, was responsible for the adjudication of all these

1171 Modéer, Kjell Å. 1992 p. 23 ff.

The Svea Court of Appeal as the King’s Court
and a Feudal forum privilegiatum
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crimes against the king or his councillors.1172 The rather harsh practice in
those cases (with severe corporal punishment combined with life-time
penal servitude as the normal sanction) is interesting from a procedural
perspective. As Nilsén points out, the Courts of Appeal in practice de-
veloped a review of the capital punishment cases from the lower courts,
known as leuteration. In many cases they commuted the sentence to life-
time imprisonment. This more or less standard review of the severe crimi-
nal cases was made in the crimen læsæ maiestatis cases in the first instance.
An interesting outcomediscussed inNilsén’s informative article is that the
Court of Appeal justices in their position as a forum privilegiatum recom-
mended milder sentences than prescribed in the medieval legislation. And
the king often accepted their decisions. In other words, in practice they ap-
plied the King’s personal right to pardon the convicted and served as a
permanent delegated king’s court.

Two articles in the book deal with the Court of Appeal as a forum pri-
vilegiatum for the nobility. Anu Lahtinen’s article deals with inheritance
cases with noble families as parties from the early years of the Court. Since
these legal conflicts started in the 1550s and ’60s, long before the founda-
tion of the Court of Appeal, Lahtinen offers a very interesting longue durée
study of the transformation of the legal culture in these Finnish cases, me-
taphorically similar to the individual lawbook mentioned from the early
seventeenth century intertwining old manuscripts with printed laws. The
extended conflicts demonstrated not only a wide range of arguments from
the parties, but Lahtinen also demonstrates the lively narratives of the
legal disputes culminating in the sessions in the courtroom in the Stock-
holm royal castle as an arena for conflict resolution within the nobility.

In the cases regarding inheritance, Lahtinen emphasizes the latent key-
words of status and honour for the noblemen in their irritated comments in
their briefs. It helps us to understand, Lahtinen claims, “why the nobility
wanted to have its disputes judged by peers only: the details of these dis-
putes were not something they wanted to be leaked out to the commo-
ners.”1173

The independent position of the Court of Appeal has been underlined
in the characterization of the Court’s relation to the King. Royal dona-

1172 See Per Nilsén’s article in this volume, p. 204.
1173 See Anu Lahtinen’s article in this volume, p. 157.
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tions to the nobility had to be respected in inheritance disputes as well.
The often close economic relations between the King and the nobility
could direct the procedure and influence the decisions in the conflicts.
The qualitative finding of Lahtinen’s study is how the freedom of con-
tract with the help of wills and donations directed the inheritance conflicts
to a great extent up to the Statute of Wills in 1686. The many economy-
related cases can also be interpreted within this context of external depen-
dence because of the repossession of Crown land during the reign of the
absolutist King Charles XI.

In her article, Elsa Trolle Önnerfors gives an overview of the transition
of the forum privilegiatum for the nobility arising from social and economic
factors. The expansion of the nobility both quantitatively and qualitatively
(high nobility, low nobility, foreign nobility) and the extended jurisdiction
explains the transition of this exclusive estate-based forum throughout the
seventeenth century. One important synergy effect for the court as a forum
privilegiatum for the nobility was a more qualitative procedure the presence
of trained lawyers as representatives of the parties. The lawyers in Stock-
holm appear as a part of the judicial revolution in the early seventeenth
century, not only in the Court of Appeal but also in the Town Court of
Stockholm. Their contribution to the qualitative legal discourses in the
civil cases demonstrated the presence of a professional group of trained
lawyers of importance for the transition of the legal culture into a state
more influenced by international elements.1174

Elsa Trolle Önnerfors demonstrates the characters of the nobility dis-
putes regarding economic matters, landed property, land ownership and
family law (especially inheritance and wills) in the seventeenth century.
By selecting samples of the records of the Court for 1650, 1660, 1670, 1680
and 1690, she is able to use the legal-political contexts to analyse some 100
cases of how the court performed its role as a forum privilegiatum for the
nobility within the suum cuique tribuere jurisdiction paradigm. This is an ex-
ample of an important research survey which at the same time demon-
strates the need for further research.

1174 See Elsa Trolle Önnerfors’s article in this volume, p. 175.
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In an important contribution to this volume, Marianne Vasara-Aaltonen
presents a longue durée study regarding the educational and career back-
grounds of the appellate judges in Svea Court of Appeal from its establish-
ing in 1614 to modern Enlightenment implemented in the Instrument of
Government 1809. Starting with 1614, she has examined the Court of Ap-
peal judges their backgrounds and careers during eleven sample years with
twenty years intervals up to 1809.

Vasara-Aaltonen identifies the initial problem how to identify an early-
modern professionalization of the court. The concept as such has its own
discourse, but she starts out from some elements as the increase of educat-
ed judges, the transformation from a European into a domestic legal edu-
cation, and careers increasingly turning from multitask (administrative,
judicial, diplomatic) to pure law-related.

During the seventeenth century the external element of the cognitive
structures of the judges were distinct. Not only the nobility, but also other
elite-oriented groups made study tours, grand tours, mostly to Continen-
tal and Protestant European universities. Notker Hammerstein and Simo-
ne Giese have in their extensive research within university history identi-
fied the importance of educational ideals, Bildungsideal, at the European
universities, which the Swedish nobility met in the sixteenth and seven-
teenth centuries, a period characterized by humanism and confessiona-
lity.1175

The members of the early modern Swedish judiciary started their care-
ers as trainees (auskultanter) in the courts of appeal or in any of the Boards
(kollegier) with judicial functions (e.g., Board of Commerce, Board of
Mining, Board of Admiralty). The professional environment in those in-
stitutions upheld an ethical code, formulated not only in the Swedish rules
of judicial conduct, the Rules for Judges (Domarregler) by the Reformer
Olaus Petri (1493 –1552), from the 1540s, and printed for the first time in
1635, but also in the oaths the trainees had to swore in. These oath forms
have been preserved from the early period of the Court of Appeal.1176 Dis-

1175 Hammerstein, Notker 2003; Giese, Simone 2009.
1176 Riksarkivet, Svea hovrätts huvudarkiv, D VI a 3 aa: Auskultanteder.

The Early-Modern Swedish
Appellate Judiciary and its Contexts
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courses on ethics and virtues were, as we have learnt in this volume, a part
of theEuropean legal literature of that time. The Rules for Judges ascribed
to assessor Jöns Jöransson Lilliesparre is just one example. It was the task
of one of the officers in the Court of Appeal, the Prosecutor of the Crown
(advokatfiskalen), to control how the judiciary upheld their professional
obligations.

The peregrinationes academica and foreign studies as a part of the career
system declined, however, due to nationalistic-oriented educational ideals
introduced with the royal absolutism at the end of the seventeenth cen-
tury. The introduction of a domestic law exam at the universities in 1749
emphasized the strong position of the law faculties regarding the legal
knowledge of Swedish lawyers. When the early-nineteenth-century courts
of appeal claimed the decline of this grading at the Swedish law faculties
in Uppsala and Lund, the courts organized a formal exam of their own
for the candidates who wanted to be accepted as trainees.1177 Interestingly
enough, it was not commonplace in the seventeenth century for Court of
Appeal judges to start their judicial careers as trainees, but this it changed
successively so that only one of 24 judges had not started out his career as
a trainee in 1754.

Corruption was an important element in successively creating of the
professional appellate judiciary. Elitist and social networking, contacts
and power politics were commonplace for an ambitious young judge in
the Court of Appeal. Especially the Councillors of the Realm were very
closely related and linked to each other through kinship or marriage. The
trainees knew that patronage was important for a judicial career.Marianne
Vasara-Aaltonen’s rich and informative contribution to this volume opens
up new and important perspectives on the professionalization of the early
modern Swedish judiciary.

Legal globalization in modern times has been increasingly important for
current legal discourses,1178 but in early-modern times Europe had already
experienced a distinct legal globalization, in which both Dutch and Swe-

1177 Modéer, Kjell Åke 1996 p. 185 ff.
1178 Kennedy, Duncan 2006.

The Globalization of Law in the Early Modern Period
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dish jurists and legal scholars played important roles. Swedish legal culture
in the seventeenth century found its transfers in the Dutch legal culture
to a great extent. Those influences were, of course, very much related to
the young republic and its political position within the European geopo-
litical situation in the decades around 1600.

This period was also characterized by a new legal doctrine articulated
by the Dutch legal scholar Hugo Grotius (1583 – 1645), who constructed
a rational natural law within a dominating Christian context. Grotius was
a student at the University of Leiden, one of the most prestigious univer-
sities in protestant Europe, and then practiced as a lawyer in The Hague.
In this position, one of his early publications in 1609 was the very influ-
ential pamphlet,Mare Liberum, on the free sea, arguing that the open sea
(the oceans) were international territory and free for all nations to use for
seafaring trade.

Duncan Kennedy’s large-scale meta-model, however, also fits well into
the processes of internationalization in early modern times. The sixteenth
and seventeenth centuries brought quite revolutionary new perspectives
for the law of European rulers. Niccolò Machiavelli (1469 –1527), Thomas
Hobbes (1588 –1679) and Jean Bodin (1530 –1596) all introduced impor-
tant political views on the sovereignty of the law and the role of the king
in the territorial nation-state, and the Spanish late scholastics confirmed
the fundaments for not only the upcoming rational natural law but also
for early modern international public law of the seventeenth century as
demonstrated by Hugo Grotius and Samuel Pufendorf (1632 –1694). The
humanists supplied historical arguments for the application of Roman
law, and the supreme courts developed professional and well-educated ju-
diciaries in what has been called the judicial or juridical revolution.1179

The professionalization of the supreme courts in Europe around 1500
initiated the judicial revolution, with its best examples in the German Em-
pire, France and Flanders. Sweden, albeit located on the periphery of the
European legal development, also became involved in this Europeaniza-
tion of legal culture. This process, however, was slower in the Nordic coun-
tries and, as this book has demonstrated, the Swedish legal culture deviat-
ed in several respects from the more general European development. The
Swedish aspired to be a European great power, starting with the expand-

1179 Wijffels, Alain 2013.
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ing foreign policy of the sons of king Gustav I Vasa in the 1560s, firmly es-
tablished under the reign of Gustav II Adolf and reaching its peak during
the reign of his daughter Christina (1632 –1654), the Treaty of Westpha-
lia 1648 and her successors Charles X Gustav (1654 –1660) and the abso-
lute Kings Charles XI and Charles XII (1697 –1718). When the Svea Court
of Appeal was founded in 1614, it was not only created within this seven-
teenth-century chronology, but also had its political and economic roots,
its background anddevelopment within this early modernperiod. The aim
of this book has been not only to reinterpret the original sources of the
court but also to update the research on the supreme and appellate courts
in relation to previous historical constructs and even myths regarding the
Svea Court of Appeal and its national and international contexts.

Stockholm, the capital of the rising Swedish empire, became a major city
by European standard in the Baltic Sea area and a centre of trade and com-
merce in the seventeenth century. One effect of this internationalization
of early modern Swedish commerce was the adoption of a luxurious life-
style by Swedish elites, especially in Stockholm. Another effect was many
legal conflicts with international parties involved; conflicts which ended
up in the Svea Court of Appeal. In his contribution to the book, Jussi Sal-
lila has investigated the bankruptcy cases in the courts in the seventeenth
and eighteenth centuries. Stig Jägerskiöld’s position was that cessio bono-
rum and the institution of individual bankruptcy were influences from the
Corpus Iuris Civilis and European Roman law scholarship. Sallila, however,
puts this case law into the larger context in which the fundamental princi-
ples of bankruptcy law were debated, and he gives a broader analysis based
on commercial and financial law. He also identifies the central role of Svea
Court of Appeal in the process of unifying bankruptcy law practice.1180

Sallila emphasizes the important relationship between material and
formal law and the necessity to determine how the procedural rules were
applied. He defines the bankruptcy legislation in Sweden as an example of
the previously mentioned Swedish exceptionalism, representing a mix of

1180 See Jussi Sallila’s article in this volume, p. 288.

Expanding Commerce, Finance and
Legal Conflicts as well as Legal Reform
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international reception and Swedish heritage and of Roman concepts and
provisions with Swedish law and practice. The privileges granted to Goth-
enburg in 1607 and 1621, on the other hand, were results of negotiations
between Dutch merchants and the Swedish crown. The privileges were
debtor-friendly, “tailored to attract foreign merchants to Sweden.” The
international merchants brought commercial conflicts into the Swedish
jurisdictions.

Therewas an embedded competitionon jurisdiction in commercial legal
conflicts. Should the commercial conflicts be decided by the town courts,
the Court of Appeal, or by the Board of Commerce (kommerskollegium):
Suum cuique tribuere? Should the commercial legal conflicts be decided by
judicial or commercial expertise, by common courts or commercial courts?
In many European countries, such conflicts were resolved in commercial
courts, but in Sweden the courts of appeal became the winner in this juris-
dictional struggle.

The prestigious Court of Appeal became irritated if other jurisdictions
wanted to compete with its jurisdiction. “Multiplicatio jurisdictionum är ett
pabulum confusionis”, too many jurisdictions create confusion, was a fre-
quent argument from the court when its jurisdiction was threatened.1181

Sallila underlines the very important intellectual as well as commercial
relationship between Sweden and the young republic of The Netherlands.
The Over-Governor of Stockholm, Schering Rosenhane (1609 – 1663),
was one of the admirers of Dutch commercial society and a supporter of
increased interaction with Dutch elites.1182 He identified the necessity of
legal reforms within commercial law using Dutch models. The establish-
ment of an auction house in Stockholm in 1674 to offer the opportunity
to combat problems in how to pay debts in natura also had Dutch mod-
els.1183 In the work with the commercial legal reform in the 1660 – 70s,
Dutch lawyers were called upon with the Maritime Law (sjölagen) adopt-
ed in 1667.1184 The vulnerable legal policy conflict between Svea Court of
Appeal and the Board of Commerce regarding the jurisdiction in com-
mercial law cases has to be seen in this context. Sallila concludes with the
important remark that “[i]f the attempts at establishing a special com-

1181 Jägerskiöld, Stig 1964 p. 230.
1182 Modéer, Kjell Å. 2014 pp. 69 ff.
1183 On book auctions, see Modéer, Kjell Å. 1984 pp. 141 ff.
1184 Modéer, Kjell Å. 1984 pp. 130 ff.
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mercial jurisdiction had succeeded, such courts could have served as an
institutional basis for an insolvency law based on the commercial out-
look.”1185

Reinhard Zimmermann has used the metaphor of “a legal tapestry of
many different shades and nuances” to describe the mixed modern legal
systems.1186 This metaphor can obviously be transferred to the early mo-
dern Swedish one, as this article has demonstrated.

Mia Korpiola’s well-argued and documented articles demonstrate the
complex and fragmented situation of the courts in sixteenth-century Swe-
den. Judicial revolution and efforts to structure the jurisdictions of the
courts within differentiated privileges and the suum cuique principle re-
sulted in the judicial culture of the printed Law Code of 1734.

The dynamics of the transition of the judicial culture has been discuss-
ed in this book. It was not a straightforward development, since there were
several aftershocks, especially in the conflict over the commercial juris-
diction, and fragmentation within the jurisdictions became a distinct pat-
tern throughout the early modern period.

This volume contributes new and fresh information and evaluation,
comparatively adjusted to contemporary European legal history research.
The next step in this research project must be to incorporate a more sys-
tematic comparative dimension.What are the similarities and differences
in the deep structures and judicial cultures, not only between Livonia and
Sweden, but also between Sweden and the continental-European coun-
tries and their judiciaries and court systems? A special objective would be
to make this comparison with the Swedish provinces within the German
Empire, especially the Tribunal in Wismar and Court of Appeal in Pom-
erania.

Several of the articles deal with large subjects, which in the format of
this volume have resulted in informative surveys, where several of them
could have been extended into dissertations. But the result achieved is en-

1185 See Jussi Sallila’s article in this volume, p. 284.
1186 Zimmermann, Reinhard 2001 p. 158.
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tirely satisfactory. This volume makes the reader curious about more de-
tailed research. The research on the early modern judicial culture has to be
continued. The Svea Court of Appeal, however, is to be congratulated on
having this valuable contribution to its history, culture and identity as it
celebrates its fourth centenary.
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